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AWARD #1
“MEDICAL CERTIFICATE OF DISABILITY” FORM ISSUE

L. INTRODUCTION

1. This proceeding concerns two policy grievances. It has been bifurcated into three phases.
The Award numbers reflect the phase that the particular Award relates to. I have previously issued
Awards #1A (dealing with a preliminary issue in Phase #1) and #2 (dealing with an Employment
Standards Act issue in Phase #2). This Award deals with the Union’s allegation in Phase #1 that
the “Medical Certificate of Disability” application form for short term sick leave benefits that
employees are required to submit is improper. Although the issue is restricted to the short term

disability (“STD”) requirements it encroaches upon return to work issues.

2. Paragraphs 1-14 of the Introduction in “Award #1 A — “Preliminary” Issue” are an equally

appropriate general introduction to this Award.

3. However, it bears repeating that prior to the spring of 2005 the Hospital’s Employee Health
Services (“EHS”) Department processed sick leave benefits applications, and obtained information
from employees for that purpose. EHS assessed or “adjudicated” employee applications for sick
leave benefits and determined in each case whether the employee was entitled to sick benefits.
EHS also sought to facilitate early and safe returns to work, with necessary accommodations as
required. Although there were (and are) confidentiality protections in place, EHS had to share
certain limited information regarding employees’ medical conditions with Hospital management in

order to perform this function (see Appendix “AA” and paragraph 53, below).

4. The Hospital decided to outsource the short term disability (“STD”) sick leave benefit
application and assessment/adjudication function for operations and efficiency reasons. Cowan
Wright Beauchamp (“Cowan”) was the successful private sector bidder for this contract and took

on the role and functions formerly performed by EHS, beginning on April 4, 2005 at the General



site, April 25, 2005 at the McMaster site, May 16, 2005 at the Henderson site, and June 6, 2005 at
the Chedoke site. The contract between the Hospital and Cowan in that respect (Exhibit #18 — the
“Cowan contract”) as produced, with financial details deleted as confidential and irrelevant and
with emphasis added, is attached as Appendix “C” to this Award. I have included it in this Award
for the sake of completeness notwithstanding that this contract does nothing to resolve the matters
in issue. A contract between the Hospital and a third party cannot give the third party any greater

rights than the Hospital itself has with respect to bargaining unit employees.

5. The “Medical Certificate of Disability” (hereinafter referred to as the “Cowan form™), that
Cowan requires all employees who apply for sick leave benefits to complete was entered into
evidence as Exhibit #22. It is reproduced as Appendix “A” to this Award. The evidence includes
three versions of the “Attending Physician’s Statement” that the Hospital’s EHS Department used
over the years for that purpose before the Hospital contracted that function out to Cowan. On the
face of these documents the most recent of these was “updated” in November 2002. For the
purposes of this case, these appear to be substantially the same and I include only the most recent

one as Appendix “AA” for comparison purposes.

6. The Union alleges that bargaining unit nurses are being told that they must sign the consent
in the Cowan form and provide all of the information requested, and that they will be denied
benefits if they do not do so. The Union asserts that the consent being required of employees in
Section B of the Cowan form is coerced, and is therefore not a true consent, and that the consent
being required is in any event too broad or otherwise improper. The Union also objects to the
reference in Section B of the Cowan form to a maximum reimbursement of $35.00 to the medical
professional who completes the form. The Union alleges that Section C of the Cowan form
requires employees to disclose confidential personal medical information that goes beyond what is
necessary or appropriate for short term sickness benefits purposes, and which violates bargaining

unit employees’ collective agreement and statutory privacy rights.

7. The Union does not object to the use of a consent and medical information form for the
purpose of STD benefits under the collective agreement. It recognizes that the Hospital is entitled

to information in that respect. The Union’s concern is with the manner and scope of the consent,



and the nature and extent of the confidential medical information that the Cowan form requires
bargaining unit employees to provide. The issue in this case is not the extent of the consent or
medical information that the Hospital can legitimately seek and use in any particular individual
case. The Union acknowledges that a more intrusive investigation of the basis for an application
for STD benefits may be appropriate in a particular individual case. The issue is the more general
one: that is, what consent and medical information can the Hospital require every employee who
seeks STD benefits to provide as a matter of course in the first instance, failing which benefits will
be denied? That is an issue which is appropriately raised in a policy grievance, which is what I

have before me.

8. In addition to vive voce evidence, I have been provided with hundreds of pages of
documentary evidence. Counsel made oral and written submissions, and filed numerous (48)
Court and arbitration decisions in aid of their submissions. I find it unnecessary to review the
evidence in detail, or to set out the parties” submissions even in summary form. I have reviewed
the collective agreement, the legislation cited to me, and the evidence. I have read all of the
authorities filed, and considered the oral and written submissions. Many of the authorities are of
little or no real assistance, and I do not consider it necessary to analyze or even list them. I will
address the evidence and arguments, and refer to the jurisprudence as I consider appropriate. 1
note that unless a different analysis in another jurisdiction is particularly persuasive, I consider it
appropriate to give greater weight to the jurisprudence in the jurisdiction in which the case at hand
is being litigated when there is a divergence of jurisprudential opinion between jurisdictions, and

that is what I have done.

9. I note that there are other separately represented bargaining units at the Hospital. 1
understand that the Hospital uses the same Cowan form and services for all of them. During
argument in Phase 3 of the proceeding (i.e. after Phases 1 and 2 had been completed and while I
was in the process of preparing this Award) an award dated July 10, 2007 issued by Arbitrator
Knopf with respect to a dispute between the Canadian Union of Public Employees and the Hospital
concerning the Cowan form and Cowan’s conduct was brought to my attention. The Knopf Award
in the “CUPE case” arises out of a mediation/arbitration proceeding held the same day as that

award was issued and concerns a different collective agreement bargaining relationship. It is



neither binding on me, nor of any particular assistance. However, | was referred to it and I am

constrained to comment on it in due course, below.

1L COWAN’S EXPLANATION OF ITS FORM

10.  As noted above, the Cowan form is reproduced as Appendix “A” to this Award. Exhibit
#45 is typical of the letter that is being sent to employees who seek STD benefits. It reads (with
dates deleted as irrelevant and as having the potential to identify the employee to whom the

particular letter was sent) as follows:

As you are aware, the hospital has implemented a new process for Short Term Disability
adjudication.

We have determined that the Medical Certificate of Disability will be considered the
satisfactory proof of disability that we require to justify absences from the workplace as
outlined in the Hospitals of Ontario Disability Income Plan (1992). This will be required for all
absences of 5 shifts or greater. Cowan Wright Beauchamp, will act on behalf of the
hospital to review and assess this information, in consultation with the Family Physician, and
advise if there is medical to support the absence. This information will be held in the strictest
confidence with Cowan Wright Beauchamp, and no information with respect to diagnosis will be
shared with any Hamilton Health Sciences employee, without the expressed consent of the
individual employee in question.

If employees do not consent to providing the Medical Certificate of Disability to the
appropriate Health Professional, then we will not be able to establish if proof of disability has been
met, and as a result, the employee will not be paid sick pay benefits.

You have been absent as of ___ and at this time you still remain off. You will need to provide
medical documentation to support that absence. Enclosed you will find a letter for your doctor
explaining the process and a Medical Certificate of Disability which your doctor will need to
complete. There is a star on that form where you will, need to sign your consent. Please
ensure that Cowan Wright Beauchamp receives the required documentation to support

your absence by . If you are unabile to provide this documentation, we will not be able to

adjudicate your claim, sick pay benefits may not be in order, and an overpayment recovery would

have to be set up.

Enclosed is a copy of the brochure, which was attached to your pay stub on , which explains

and outlines the process. Also enclosed is a copy of the Attending Physician Statement that is
required under this process. If you have any questions or concerns about this process please contact

(Emphasis added.)



11.  Also in evidence as Exhibit #9, and reproduced as Appendix “B” to this Award, is the
“Functional Abilities Form” (“FAF”) that the Hospital is using for the purpose assessing
employees when they are ready to return to work from an illness or injury. It is useful to compare
the Cowan form to this FAF as well as the Attending Physician’s Statement previously used by
EHS.

12. Helene Santerre is the Cowan representative who drafted the Cowan form in issue, which
she customized for the Hospital’s use. She does not deal with the Cowan form on a day-to-day
basis but continues to have oversight responsibility for it. Santerre testified that Cowan’s role in
the process is to provide sick leave adjudication and to ensure that employees who apply for short
term sick leave benefits obtain appropriate treatment. She says that Cowan can facilitate medical
testing and specialist consultations, and provide support to employees and facilitate their return to
work. Although Santerre testified that all of the Cowan employees who perform these various
functions are medical health professionals it is clear that that is not the case. On the face of its
proposal to the Hospital at least one Cowan employee (Geil) was not a medical health professional
even then, and another non-medical health professional (Higgenbotham) subsequently became
directly involved. Cowan also seeks to identify sick claim trends with a view to reducing these
through wellness programs. Santerre confirms that Cowan’s role is to report on the status and
make recommendations about sick benefits claims, and that the Hospital has the final say in that

respect.

13.  Santerre testified in examination-in-chief that when she was drafting the form she looked at
the 1980 and 1992 HOODIPs, the Hospital’s existing policies and the collective agreement.
However, she says that she did not look at the collective agreement to ensure that the Cowan form
was consistent with it. Indeed when asked in cross-examination whether she (or Cowan) reviewed
the collective agreement (which include the 1980 and 1992 HOODIPs) in order to ensure that the
Cowan form is consistent with it Santerre responded that “we were not asked to do that”, which |
take to mean that neither she nor anyone else did so. On the evidence, it is hard to believe that
Santerre, who conceded in cross-examination that she did not review either HOODIP when she

drafted the Cowan form, or anyone else at Cowan paid any attention to the collective agreement.



14.  Santerre also appears not to understand the HOODIP definitions of “total disability” or
“totally disabled”. Santerre testified that impairment does not equate to total disability and the
Cowan materials (specifically Exhibit #20) refer to an employee’s inability to perform the
“essential” duties of her occupation, but both HOODIPs define the eligibility as the inability to
perform the “regular” duties of the employee’s occupation. While Santerre’s broad general
statement that a person whose abilities are impaired may not be totally or at all disabled is accurate
as far as it goes, her example of someone with a broken leg still being able to perform reception
work and her assertion that an impairment does not necessarily mean that bargaining unit nurse
cannot perform any of her normal duties demonstrate that Cowan does not appreciate the
distinction between essential and regular duties for STD benefits purposes under the HOODIPs,
particularly when it comes to nurses. There is a difference between essential and regular duties.
As a general matter regular duties is a broader category which encompasses but is not limited to
essential duties. Nor is it clear that Santerre appreciates that the Hospital is a highly unionized
environment because even if an ill or injured nurse could be assigned to clerical or non-nursing
duties doing so could take her out of the bargaining unit and conflict with the rights of employees
in another bargaining unit. Perhaps this is why the Hospital has effectively retained full control of

return to work and accommodation issues.

15. Santerre says that the Cowan form is similar to (which I take to mean substantially the
same as) forms used by other insurers including Sun Life, Great-West Life and Manulife use for
the same purpose. (I note that a Manulife medical release form is in evidence (as Exhibit #30), but
I did not allow the Hospital to adduce examples of Sun Life or Great-West Life forms because they
had not been produced in accordance with my production orders. In any event, the mere fact that
an industry norm has developed does not necessarily mean that the practice is acceptable.)
Santerre identified three uses for the information obtained from the Cowan form: to determine the
applicant employee’s eligibility for STD benefits, to ensure that the employee receives proper
treatment, and to identify a return to work date and options. She testified that Cowan uses the
applicable HOODIP parameters to assess an employee’s eligibility for STD benefits. It appears
from her testimony that her focus in that respect was on the 1992 HOODIP, which is quite
different from the 1980 HOODIP that applies to many of the bargaining unit nurses (see
paragraphs 52 and 56-62, below).



16.  The Union does not object to the personal information sought in Section A of the Cowan
form. Section B is the consent to release information part of the form. The Hospital’s Attendance
Awareness Program document (Exhibit #41) speaks in terms of employees providing “appropriate”
consents to the release of medical information sufficient to allow the Hospital to fulfill its
responsibilities. Santerre testified that the purpose of Section B is to inform the employee of the
information that is being requested and that more may be requested, of what Cowan will be doing
with the information, and to preserve the confidentiality of the information. She explained that
Cowan only wants information that is “relative” to the absence in issue, that Cowan seeks
“restrictions or limitations” information for return to work purposes, notwithstanding that she is
aware that the Hospital has a separate return to work information form (i.e. the FAF) and process.
Santerre says that Cowan seeks a release for “WSIB” information so that it can coordinate return
to work efforts with that agency, and for an “Automobile insurer” [sic] because such an insurer is
the “first payer” if a claim arises out of a motor vehicle accident. She says that return to work
information may be shared with supervisors, and “when applicable” the WSIB, an automobile
insurer and the long-term disability insurer. Finally, Cowan decided to include the reference to
maximum reimbursement of $35.00 for completing the form, which Santerre says is in accordance
with OMA and CMA guidelines, so that the doctor will know that he will be reimbursed in that
amount and be aware that the employee will be responsible for any amount in excess of that. This
is another illustration of Cowan’s failure to review the collective agreement and ensure that the
Cowan form complies with it. Article 12.14 of the Central portion of the agreement clearly
specifies that the Hospital is responsible for the full cost of any medical certificate that is required

of an employee.

17. With respect to Section C, Santerre testified that requests for diagnoses are “normal in the
field”. Although she agreed in cross-examination that Cowan doesn’t necessarily need to have
diagnosis, treatment or medication information to verify STD benefits eligibility and that an
employer only needs to know an employee’s functional limitations, not the diagnosis (which she
says is not communicated to the Hospital in any event), Santerre nevertheless maintained that
Cowan requires the primary diagnosis and symptoms in order to perform its adjudication function.

She says the primary diagnosis and symptoms reveal the nature of the illness and permits Cowan



to assess the reasonableness of the duration of the absence. It is difficult to reconcile Santerre’s
assertion that Cowan requires diagnosis and symptoms information to perform its adjudicative
function and to assess the reasonableness of the duration of the absence with her need to know
admissions in cross-examination. Not only did she agree with Union counsel that Cowan doesn’t
necessarily require diagnosis, treatment or medication information in order to verify (which I
consider indistinguishable from adjudicate) STD benefits eligibility, she frankly acknowledged
that an employer does not require diagnosis information. If the employer, in this case the Hospital,
does not require the information, it is not entitled to it unless the collective agreement so provides
(an issue that I will return to below). Since a third party agent like Cowan stands in the shoes of
the Hospital neither is it entitled to it. Notwithstanding this, Santerre maintained that such
information, “current findings” and a prognosis are “useful” for return to work purposes and to
assess the appropriateness of the treatment, which Santerre was quick to say was not for the
purpose of questioning the doctor but to permit Cowan to facilitate or make treatment suggestions.
Santerre says that Cowan seeks a secondary diagnosis and symptoms because that could be what is
preventing the employee from returning to work. In cross-examination, Santerre agreed that the
Section C information is unnecessary because of the Hospital’s own FAF return to work form and
process, but she continued to insist that Cowan nevertheless requires that information in order to
provide disability management and to facilitate and assist in the employee’s medical treatment.
Indeed, Santerre testified in cross-examination that the focus of Section C is on return to work
issues, and agreed that the Hospital’s own FAF provides all of the return to work information that
an employer needs. It is clear from the evidence that the Hospital maintains complete control over
all aspects of the return to work and accommodation process notwithstanding the provisions in its

contract with Cowan in that respect.

18. Santerre explained that the attending physician is in the best position to assess an
employee’s medical status, and that the physician’s role is to diagnose and treat the employee, and
provide functional abilities information, but not to determine whether the employee is totally
disabled for employment and benefits purposes. In cross-examination, Santerre agreed that the
attending physician would be in a better position to do so if s’he were provided with a job
description and demands analysis (which the Hospital has for all bargaining unit positions), but she

also said that doctors have a limited amount of time to spend on these issues and often are not used
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to or comfortable dealing with them. Santerre says that Cowan’s role is to adjudicate the claim for
benefits, to ensure that the employee is receiving appropriate treatment, and to discern return to
work options. It appears from Santerre’s evidence that Cowan is seeking the type and amount of
confidential medical information because its view is that a bargaining unit nurse is not totally
disabled for STD benefits purposes if she can do the essential or perhaps even any of her normal

duties. This is the wrong test under either of the HOODIPs (see paragraph 52, below)

1.  WHAT CONFIDENTIAL MEDICAL INFORMATION CAN AN EMPLOYER
REQUIRE

General Principles

19. At least two questions typically arise in medical information cases: what is appropriate as a
matter of general practice and policy, and what is appropriate in a particular case? These
grievances directly raise the general practice and policy issue. But they also engage the question
of the particular case as the counterpoint. That is, a question that arises is whether the sort of
invasive inquiry that may be appropriate in a particular individual case is also appropriate in the

first instance in every case.

20.  Both subjectively and objectively, personal medical information is confidential personal
information. The confidentiality of the doctor/patient relationship and personal medical
information is universally and legislatively recognized as one of the most significant privacy rights
in modern Canadian society. There appears to be a general societal notion that the right to privacy
is a basic human right, particularly in a modern democratic society. But employer and employee
rights in that respect do not arise out of the air. It is far from clear that there is a common law right
to privacy (although there is some American jurisprudence that seems to suggest there is — see, for
example, Holloman v. Life Ins. Co. of Virginia, 192 S.C. 454, 7 S.E. 2d 169, 127 A.L.R. 110), but I
think it unnecessary to digress into that discussion (particularly when the parties did not do so).
Although the right to privacy is not a right listed in the Canadian Charter of Rights and Freedoms

or the Human Rights Code, there is privacy protection legislation that addresses and reflects the
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prevailing societal notions of privacy rights with respect to personal health information. This
legislation “occupies the field” and overtakes any common law notion of a right to privacy. The
Personal Health Information Protection Act, 2004 (the “PHIPA”; see Appendix “D”, attached) is a
comprehensive piece of health care privacy legislation. The Occupational Health and Safety Act
(the “OHSA”) contains a medical information privacy provision which prevails over the PHIPA

(section 63(6); see Appendix “E”, attached).

21.  There is nothing in the mere existence of an employment relationship that gives the
employer any inherent right to compel its employees to compromise their legitimate right to keep
personal medical information confidential. An employer only has a right to an employee’s
confidential medical information to the extent that legislation or a collective agreement or other
contract of employment specifically so provides, or that is demonstrably required and permitted by
law for the particular purpose. Except where required or permitted by law an employer cannot
seek and a doctor cannot give out any patient medical information without the patient’s freely
given informed specific authorization and consent. But there are few if any things that are
confidential for all purposes or in all circumstances and the privacy right that attaches to
confidential medical information is not absolute. The dispute between the parties reveals the
tension between an employer’s right to or legitimate need for information in order to properly
manage its business and the workplace, and to meet its statutory and collective agreement

obligations, and an employee’s right to personal privacy.

22.  The law that applies to privacy issues includes the “law” that the parties to a collective
agreement of individual contract of employment create for themselves. Of course this party
created law must fit within the mandatory parameters created by legislation. There is some
legislation that parties cannot contract out of (the Labour Relations Act, 1995 and the Employment
Standards Act, for example), and there is legislation that the parties can contract out of (the

Arbitration Act, for example). Parties cannot contract out of the PHIPA or the OHSA.

23.  Most modern collective agreements contain sick leave benefit provisions. A fundamental
principle that underlies every collective agreement is that bargaining unit employees are under an

obligation to regularly attend work as scheduled in accordance with the collective agreement, and
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to provide notice of and a legitimate excuse for absences from work. Employees are entitled to be
paid for work performed in accordance with the collective agreement. In the absence of collective
agreement provisions employees are not entitled to be paid if they do not attend work. Employer
paid leave benefits, including STD benefits, are all contractual. Paid leaves of absence, whether
the absence is due to illness or injury, or otherwise are only available to the extent that the
collective agreement so provides, and then only on the negotiated terms that the agreement

stipulates.

24.  The onus is on the employee to establish entitlement to collective agreement paid sick
leave benefits. This generally means that the onus is on the employee to establish that an absence
is legitimate in the sense that she is genuinely unable to report for work due to illness or injury. As
a general matter, the employer is entitled to sufficient “proof” of the employee’s assertion that she
is unable to attend work due to illness or injury and entitled to benefits. Also as a general matter,
even if there are no paid benefits available, or the employee elects to forgo them, the employer is
entitled to notice of the fact and expected duration of an absence for the legitimate business
purposes of work force management and absenteeism control purposes. Both the employee and
the employer have a legitimate interest in and an obligation to facilitate as early a return to work as
possible, with accommodation as appropriate where reasonably available. The employer also has a
legitimate interest in investigating suspicious absences and information provided by an employee
in that respect. Of course all of this begs the question: what is sufficient “proof” in that respect?

What information is the employer entitled to and what information must the employee provide?

25.  As a matter of general principle in that latter respect, what is required is sufficient reliable
information to satisfy a reasonable objective employer that the employee was in fact absent from
work due to illness or injury, and to any benefits claimed (see, Arbitrator Swan’s comments in Re
St. Jean De Brebeuf Hospital and C.U.P.E., Loc. 1101, (1977) 16 L.A.C. (2d) 199 at pp. 204-206).
As a general matter, the least intrusive non-punitive interpretive approach that balances the
legitimate business interests of the employer and the privacy interests of the employee is
appropriate. But what the employer is entitled to, and concomitantly what the employee is
required to provide, will first and foremost depend on what the collective agreement or legislation

provide in that respect.
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26.  1note that the privacy legislation provision is written to require that (subject to exceptions
stipulated) the person concerned is the one who must provide an appropriate consent to the
disclosure of her confidential medical information. This does not necessarily mean that the person
concerned is the only one who can consent to the release of confidential personal medical
information for the purpose of establishing the bona fides of an absence form work or an
entitlement to paid benefits in that respect. In this jurisdiction a union which holds bargaining
rights for a bargaining unit of employees bas the exclusive right to represent those eroployees in all
employment related matters. An employee cannot bargain directly with her employer in that
respect. Indecd, it is an unfair labour practice for an employer and an employee to bargain directly
with respect to any term, condition or other matter related to the employee’s employment in the
bargaining unit (sections 70 and 73 of the Labour Relations Act, 1995). Accordingly, the Union is
entitled to negotiate both collective agreement benefits entitlements and the preconditions to such
cntitlements, including the information that must be provided in order to obtain a particular
benefit. That is, as the exclusive bargaining agent the Union can effectively consent to the release
of the confidential personal medical information that is required in order to establish entitlement to
an STD benefit payment on behalf of bargaining unit employees (subject of course to a bargaining
unit employee declining available STD benefits).

27.  The several layers of legitimate employer interests suggest that there is more than one stage
to the process that is engaged when an employee seeks the benefit of the sick leave provigions in a
collective agreement. It also suggests that the employer will generally be entitled to less
information at the initial stage than at a subsequent stage. The employer’s desire for more
inforrnation, or its genuine concem for an employee’s well-being or desire to assist the employee,
do not trump the employee’s privacy rights. Nor do questions of expediency or efficiency. In the
absence of a collective agreement provision or legislation that provides otherwise the employer is
entitled to know only that the employee is unable to work because she is ill or injured, the expected
return to work date, and what work the employee can or cannot do. A document in which a
qualified medical doctor certifies that an employee is away from and unable to work for a specified
period due to illness or injury is prima facie proof sufficient to justify the absence, Unless the
collective agreement (or less likely, legislation) stipulates otherwise, it will also be sufficient to
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sufficient to qualify the employee for any applicable sick benefits for that period. To require more
invites an unnecessary invasion of the employee’s privacy. In order to obtain additional
confidential medical information, the employer must demonstrate a legitimate need for specific
information on an individual case-by-case basis. That is, for sick benefits purposes an employer
has no prima facie right to an employee’s general medical history, a diagnosis, a treatment plan, or
a prognosis other than the expected date that the employee will be able to return to work with or

without restrictions.

28.  Asa general matter there is nothing to prevent an employer from contracting out the
information gathering or assessment of medical information function, as the Hospital has done in
this case. But the party to whom the employer has contracted out this function stands in the shoes
of the employer and has no greater right to or need for information than the employer has if it
performs the function itself. And the employer is responsible for the conduct of any third party
that performs such a function for it. However, the insertion of such a third party, which is a
stranger to the workplace and beyond the direct reach of the collective agreement, may raise
suspicions and increase an employee’s reluctance to provide confidential personal medical

information.

29. A diagnosis or statement of the nature of an illness is undoubtedly confidential medical
information. There is a broad and consistent arbitral and judicial consensus that in the absence of
contractual provision binding on the employee an employer has no right to a diagnosis. I agree.
The British Columbia jurisprudence draws a distinction between a “diagnosis” and a statement of
the “nature of the illness”. Is there a meaningful distinction between “diagnosis” and “nature of

the illness” such that an employer is entitled to the latter in the first instance?

30. Santerre testified that the “primary diagnosis and symptoms” requirement reveals the
nature of the illness. That is undoubtedly so, but is the reverse is not necessarily the case. Taber’s
Cyclopedic Medical Dictionary defines “diagnosis” as “the term denoting the name of the disease
or syndrome a person has or is believed to have” based on medical tests or an examination of
symptoms. That is, a diagnosis is a formal statement that specifically identifies a disease or injury

based upon an application of medical scientific methods. It is a medical conclusion that is the



15

product of a process of identifying or determining the nature and cause of an illness or injury from
an examination and evaluation of the patient. There are many kinds of “symptoms” (e.g. objective,
subjective, cardinal and constitutional), but the term generally refers to any perceptible change in
the body or its functions which indicates disease or injury. “Nature of illness” is not a medical
term. Having an “illness” or “injury” is the state of being sick or injured, as the case may be. In
this context “nature” refers to the kind, class or essential qualities of a disease or injury.
Accordingly, “nature of the illness™ (or injury) suggests a general statement of a person’s illness or
injury in plain language without any technical medical details, including diagnosis or symptoms.
Although revealing the nature of an illness may suggest the diagnosis, it will not necessarily do so.
“Nature of illness” and “diagnosis™ are not congruent terms. For example, a statement that a
person has a cardiac or abdominal condition or that she has undergone surgery in that respect
reveals the essence of the situation without revealing a diagnosis. Once again, what information
the employer (or its agent) is entitled to in that respect beyond that described in paragraphs 24 and

27, above, is a matter of contract and legislation.

31.  The 1980 HOODIP refers to a proof of disability “such as a doctor’s certificate” (see
paragraph 52, below). A “certificate” is a document that testifies to the truth of something. For
example, a birth certificate testifies to a person’s birth name, sex, and the date and location of
birth; a marriage certificate testifies to the fact and prima facie legality of a marriage; and so on. A
certificate from a qualified medical health professional testifies that s/he has assessed a person as
being incapable of working at her occupation due to illness or injury for a specified period and
constitutes prima facie proof of those facts. I agree with the thrust of the British Columbia
Jurisprudence that it is not inordinately invasive for an employer to ask that a medical certificate
include the reason for incapacity, which would appropriately consist of a general statement of the
nature of the disabling illness or injury, without diagnosis or symptoms. It is not unreasonable for
an employer to require an employee to provide the reason for her absence or claim for STD
benefits, and the mere fact that providing that reason (i.e. the nature of her illness or injury) may
suggest a diagnosis does not excuse the employee from providing the reason in order to satisfy the

onus on her to justify her absence and claim for benefits even in the first instance.
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32.  Butin the absence of a statutory or collective agreement requirement, a diagnosis or
description of symptoms or treatment goes beyond the certification of illness or incapacity that is
legitimately required in the first instance. It is only where the employer has a statutory or
collective agreement right to more information, or where the employer has reasonable cause to
suspect the genuineness, accuracy or quality of the information provided to substantiate an absence
that it is entitled to additional information. For example, if the employer has an objective reason to
doubt that the doctor who signed a medical certificate actually saw or made any professional
evaluation of the employee or that the doctor was qualified to provide the assessment in the
certificate, or suspects that the employee had gone “doctor shopping”, or has information that casts
doubt on the bona fides of the alleged illness or injury that the employer is entitled to seek
additional information that is specific to and reasonably necessary to address its concerns (see, for
example, Re York County Hospital and S.E.L.U., Loc. 204, (1992) 25 L.A.C. (4th) 189 (Fisher,
Chair) at page 193). But these are issues that can arise in individual cases, and is not the more

general first instance issue before me in these policy grievances.

33.  The issue in this case concerns the extent of the confidential medical information that the
employer can require an employee to provide in the first instance. This subsumes the consent issue
because the employer cannot require the employee to consent to a release of more confidential
personal medical information than it is entitled to for sick leave justification or benefits purposes.
The employer can always ask an employee if she is willing to volunteer more information tha